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Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations 5.30-1.

By order dated 11 May 1977, an Adm ni strative Law Judge of the
United States Coast CGuard at Houston, Texas, suspended Appellant's
seaman's docunents for four nonths outright plus four nonths on
ei ght nonths's probation upon finding him guilty of negligence.
The specifications found proved allege that while serving as
operator of the towboat MSS SYLVI A under authority of the license
above captioned, on or about 8 July 1976, Appellant:

(1) failed to keep out of the way in a crossing situation of
t he downbound vessel SEA HARMONY at New Orleans in the
M ssi ssi ppi R ver;

(2) negligently entered the Mssissippi River wwth his tow

without regard to "existing traffic,”" "causing a
collision between the tow and SEA HARMONY;" and
(3) negligently cause a nedium "oil pollution spill" and

damage t o SEA HARMONY

At the hearing, Appellant was represented by professiona
counsel and entered a plea of not guilty to the charge and each
speci fication.

The Investigating Oficer and Appellant joined in placing in
evi dence the record of testinony and acconpanyi ng exhi bits conpil ed
in the course of an investigation under RS. 4450 and 46 CFR 4 into
the M SS SYLVI A- SEA HARMONY col | i si on.

At the end of the hearing, The Admnistrative Law Judge
rendered a witten decision in which he concluded that the charge
and specifications had been proved. He then entered an order
suspendi ng all docunents issued to Appellant for a period of four
nmont hs outright plus four nonths on eight nonths' probation.

The entire decision was served on 16 May 1977. Appeal was
tinely filed and was perfected on 1 Septenber 1977.



FI NDI NGS OF FACT

On 8 July 1976, Appellant was serving as operator of the
uni nspected towboat M SS SYLVI A and acting under authority of his
license.

On that date, M SS SYLVIA pushing two | oaded tank barges into
the Mssissippi River from the forebay of the |Inner Harbor
Navi gati on Canal at New Ol eans, attenpted to cross ahead of MV
SEA HARMONY whi ch, downbound in the bend of the R ver across from
Al giers Point, was on the starboard side of MSS SYLVI A

Appel I ant comruni cated by voice radio with the pilot of SEA
HARMONY and tw ce proposed to cross ahead of that vessel, each tine
receiving a negative response. On third such proposal the pilot of
SEA HARMONY gave a voiced assent to the proposal on the condition
t hat Appel | ant assure a safe crossing ahead, but al nost i medi ately
per cei ved that the maneuver could not succeed.

In the resultant collision the bow of SEA HARMONY colli ded
with the side of GUF STATES 3002, |ead barge of MSS SYLVIA S tow,
wi th damage to both colliding vessels and with the discharge of oi
cargo fromthe barge into the River

No whistle signals were exchanged by the vessels and no danger
signal was sounded by M SS SYLVIA at any tine.

BASES OF APPEAL

This appeal has been taken from the order inposed by the
Adm ni strative Law Judge. It is urged that he erred by finding
that a crossing situation existed and that he should have found
that a neeting situation existed or that the case was one of
"special circunstance" from the outset, under either of which

theories appellant was faultless. It would follow then, if
Appel  ant was not negligent in respect to the collision, the oil
spill cannot be attributed to his negligence either.

APPEARANCE: Phel ps, Dunbar, Marks, Caverie and Sins, New

Oleans, La., by CGerard T. Celpi, Esq.
OPI NI ON
I
Bef ore proceeding to the questions raised by Appellant on the
merits of the decision, tw matters concerned wth the
specifications nust be clarified.

The first specification deals wth an alleged violation of the



"crossing” rule, and the second with an intenperate entry into the
M ssissippi River. The third then alleged negligent spilling of
oil and damage to SEA HARMONY. On its face this third
specification arouses curiosity. A potential explanation is that
the damage to SEA HARMONY was the cause of discharge of oil from

that vessel. If so, it would be expected that the order of
el ements in the specification would be reversed and that the damage
woul d have been alleged with the spill as a consequence. However,

this proves not to be the case. The discharge cane from one of
M SS SYLVIA'S own barges and had no causal relationship with the
damage to SEA HARMONY. (The damage to GULF STATES 3002, which
actually brought about the spill, was not nentioned.) The
specification therefore alleges two separate matters, inartfully
grouped. Further, if they are considered as separated, one wl|
all ege only a negligent damaging of a vessel. This would be
insufficient notice, without identification of the negligent act
whi ch brought about the damage.

The difficulty here may result froma m sunderstandi ng of good
practice in pleading and proof.

Damage to a vessel is a natural and probabl e consequence of
collision. Since damage is not of the essence there is no need to
al |l ege damage as a result of collision, nor is there, of course,
need to prove danage in order to prove collision. But damage may
be an aggravating factor, or the lack of it may be a mtigating
factor, and hence it may be proved w thout having been all eged.

Di scharge of oil after collision is not such a natural and
pr obabl e consequence of collision and an allegation of such a
result is not superfluous. VWat is nore, it is appropriately
all eged since the discharge of oil, under separate statutory
enactnment, may be a fault even in cases not involving collision,
and its allegation is properly framed in a separate specification
even though it could also be all eged as a consequence of negligent
collision in one specification.

The other matter is connection with the specifications in the
di sposition nmade by the Adm nistrative Law Judge of the allegation
that there was a negligent entering of the River without regard to
existing traffic. This he "nerged" wth the specification dealing
with the crossing situation. 1In the initial decision he nade no
"findings" of "proved" or "not proved" wth respect to the
specifications or the charge, but in his "Opinion" he states. "It
is found herein that Respondent was negligent as alleged in the
charge and specifications.” Since the findings of fact, plus a
statenment in the "Qpinion," that there was danmage to SEA HARMONY as
a result of the collision, cover all the concrete allegations,
there can be inferred a finding that all three specifications were
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found proved, and Appellant has, properly, so construed the
deci si on.

Appel lant's basic position is that SEA HARMONY and M SS SYLVI A
were, by virtue of the intents of the pilot and the operator,
respectively, governed by the rule for vessels neeting (Article 18,
Rule I; 33 US. C 203, Rule |I) rather than by that for vessels
crossing (Article 19,33 U S.C 204). Wen the precise | anguage of
the rules in Article 18 is considered, it is seen that there would
be difficulty in the effort to convert an apparent crossing into an
"end on, or nearly so..." situation, with Appellant denonstrating
that he had conplied with the rule he has chosen to claim as
governing. But it is really inconsistent then to urge that if the
situation is found not to be a "head and head" case under Article
18 it should be found instead to be governed by Article 27 (33
U S . C 212), the rule of special circunstance.

It is one thing for a court to analyze a situation known only
fromtrial evidence and find that a "special circunstance"” had
exi sted; one who proposes "special circunstance" has a burden to
prove that departure fromthe rules was justified in his case. The
Pi ankat ank, CA4 (1937), 87 F.2nd 806; The Gratitude v. The Eutaw,
D.C. ED Pa. (1882), 14 Fed. 479. It is an entirely different
matter to assert that one rule rather than another applied, that
the applicable rule was conplied with, and then that conduct be
j udged as though no applicable rule could be ascertai ned.

In Appellant's case it is even nore difficult to imgine
because he conplied with no known rule and exerci sed none of the
care needed for the rare case outside the rules.

Appel lant's first specific contention is that the nature of a
Situation is determned by the intent of those directing the
nmovenent of vessels, and thus the rule applicable is the one that
the navigators think should be nmade applicable. He cites several
deci sions in support of his proposition. No exception can be taken
to the principle in each decision once the fact situation is
under st ood.

In The Victory (1896), 168 U.S. 410, for exanple, it was held
t hat vessel s approachi ng each other around bends in channels are
not within the "crossing"” rule. This is not to say that the
"crossing" rule does not apply because the navigators choose
ot herw se; the non-application of the rule is determ ned by facts
i ndependent of the nental states of the navigators. The Court
merely recognized that a channel bounded, say by two arcs of
concentric circles is topologically identical, in the so-called
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"rubber sheet geonetry, "to a channel bounded by two straight
parall el lines. The physical contours, not the whins of the pilots,
determ ne the applicable rule.

So al so, when vessels are in fact crossing and nmust intend to
cross because of the nature of the water-body, mnor variations do
not alter the case. United States v. SS SOYA ATLANTIC, CA4 (1964),
330 F. 2nd 732.

The tow in the instant case and SEA HARMONY were not in fact
proceeding in opposite directions in ariver or in a marked channel
or sequence of channels, such that the "road" they travel ed was
essentially determ ned by the contours of the waterway. Further,
decisions cited involving a tug backing out of a slip or rounding
up froma pier face are entirely irrel evant.

The nearest situation to the present case found in a judicial
report is that in AAS. SKAUGAS (I.M SKAUGEN) v T/T P.W TH RILE
DC Md. (1964), 227 F.Supp. 281. There, a principal channel was net
at about right angles by a subsidiary one, fromthe left as viewed
by an inbound ship in the main channel. A vessel in the subsidiary
channel approaching the main channel could, in fact, turn left or
right into the main channel or could, if it chose, proceed across
the main channel into an anchorage. An inbound vessel was com ng
up the main channel toward the point of intersection. An outbound
vessel was in the subsidiary channel intending to turn right into
the main channel. This vessel saw, or clained to see, a neeting
situation and contended that Article 18 applied. Even though that
vessel had in fact made a turn and was alnost on a heading
conformable to the channel line at the tine of collision, the court
held the encounter to be a crossing situation wth that
vessel , having the other on its starboard hand, the burdened vessel
under the crossing rule.

In the instant case, the tow on proceeding fromthe Canal into
the River could have turned left, turned right, or proceeded
across. There is evidence that the general pattern of traffic at
that place in the River would have led to an expectation that the
tow woul d desire either to turn left imrediately or cross the river
to get "under" Algiers Point, but that there was little |ikelihood
that it would be planning to turn right imediately. It is plain,
however,that the physical relationship of the vessels at the
i nception of the encounter was that of vessels crossing with SEA
HARMONY on the starboard hand of the tow

Appel l ant urges that his application of the neeting rule is
justified by the | anguage exchanged between the vessels by radio.
He points out that the speaker spoke in ternms of "whistles."” (It
appears that the terns "passing” and "to pass" were used rather
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than "neet" or "cross.") Appellant concedes that he tw ce proposed
by voice radio a "two whistle passing” to SEA HARMONY and that
twice that vessel's pilot "insisted" on a "one whistle passing."”
On the third "two whistle" proposal, Appellant points out, that
pilot was admttedly about to sound a two blast signal on his

ship's whistle and did advise by voice radio, "If you can nake it
across, if you are sure you can nake it across, get it across right
away." Fromthis, Appellant urges, it was clear that he and SEA

HARMONY' s pi | ot had agreed that the situation was governed by
Article 18 and not by Article 19.

There is no need to elaborate on the sinple fact that the term
"two whistle" as a spoken thing is conclusive of nothing and that
know edge that a vessel has sounded a two bl ast signal, of itself
W thout nore, gives no hint as to correctness or fault or even as
to the type of situation extant. Appel lant's own supporting
material here belies the conclusion he urges. The only conceivabl e
meani ng that can be ascribed to the actions and words of the pil ot
of SEA HARMONY is: "You have tw ce proposed a crossing contrary to
the rules and | have twi ce refused. Since you insist once nore you
may try to cross ahead of ne." The substance of the "agreenent”
between hinmself and SEA HARMONY's pilot which Appellant has
"proved" is sinply an agreenent to cross contrary to the rules.

Even if the parties had expressly agreed to sonme concoction of
their own, or if they had "agreed" to call an overtaking a neeting,
the facts and the | aw applicable would not have been affected. A
conparable exanple is found in the record here, in which the
Adm ni strative Law Judge accepted a "stipulation"” that the Inland
Rul es applied in the area of the encounter. Even if the parties
had "stipulated" otherwise the Inland Rules would have applied
because they do and they are the | aw

Wth Article 18 clearly not applicable to the situation and
Article 19 plainly controlling, the burden would have been on
Appel lant, under his theory of retroactivity of "special
circunstance," to establish that in the lack of any statutory rule
to apply he was forced to maneuver in a special circunstance and
that he conducted his vessel properly in such conditions. Since
there is a clear rule applicable the refuge cannot the sought.
Appel lant's own testinony conpletely confirnms that his intent was
to cross ahead of the oncom ng SEA HARMONY on his starboard hand
and then to turn right upriver. Any fault of the pilot of SEA
HARMONY here does not absol ve Appellant fromhis duty to obey the
rules or excuse himfromhis established failure.

Since Appellant's fault in the <collision is clearly
establ i shed his second ground for appeal, that the discharge of oil
was not the result of his negligence, has no nerit. The discharge
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was a direct result of the negligently caused collision.
ORDER

The order of the Admnistrative Law Judge dated at Houston,
Texas, on 11 May 1977, is AFFI RVED,

R H. SCARBOROUGH
Vice Admral, U S. Coast Cuard
ACTI NG COVVANDANT

Si gned at Washington, D. C, this 27th day of July 1978.
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